BURLI NGTON FESOLRES O L AND GAS A2
| BLA 98-476 Deci ded Novener 30, 1999

Appeal froma decision of the Acting Deputy Gormassioner of |ndian
Afairs, Bureau of Indian Afairs, affirmng an order directing oil and gas
| essee to pay additional royalties for certain Ue tribal and allotted gas
| eases in accordance wth a n@ or portion analysis on gas production. M&
96- 0139-1 N0

Rever sed.

1 Ol and Gas Leases: Indians: Triba Lands--Ol and
Gas Leases: Royalties: Reasonabl e Val ue

"Reasonabl e val ue" for the purpose of cal cul ating
royalties due to the Lhited Sates is determned by
the highest price paid for the n@ or portion of |ike
quality products produced or sold in arms-|ength
transacti ons fromthe sane field or area or the
gross proceeds actual ly received in sales by the

| essee, whichever is higher. Nonarms-|ength
transacti ons nay not be included in base data for
na or portion anal ysis.

APPEARMNES Phillip R Qark, BEsg., and Peter Q Hansen, Esqg., Denver,
Ml orado, for appellant; Sephen L. Snpson, Esq., Gfice of the Solicitor,
Dvision of Indian Aifairs, US Departnent of the Interior, for the
Mneral s Minagenent Service and Bureau of Indian Affairs.

(A N ON BY ADM N STRATT VE JWDEE THRY

Burlington Resources Ol and Gas Gonpany (fornerly known as Meridian
Al Inc.) (Burlington or appellant) has appeal ed fromthe June 16, 1998,
deci sion of the Acting Deputy Gonmissioner of Indian Aifairs (DdA), Bureau
of Indian Afairs, wich granted appellant's appeal wth respect to two
| eases (5190000220 and 5190000250) and denied its appeal wth respect to
other issues. Frincipal anong the issues for which appel |l ant was not
granted relief was the denand to pay additional royalties in the anount of
$767,309. 77 for the period January 1987- Decenfer 1991.

Abrief historical reviewis necessary. Through an |Issue Letter dated
June 10, 1993, Burlington was advi sed by the Chief, Val uation and S andards
Dvision, Mneral s Minagenent Service (MM, that it had potentially
underpaid royal ties on Southern Ue tribal and allotted | eases in
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the anount of $615,015.50 for the period January 1987- Decenter 1991, based
on the MM calculation of the "na or portion" price for the audit period.
Qubsequent to the Issue Letter, Burlington was advi sed that the "naj or
portion" prices were being recal culated and that a newlssue Letter woul d be
provided. In a Denand Letter dated January 20, 1996, the Chief of the

Val uation and Sandards D vision of the MV ordered Burlington to report and
pay additional royalties in the anount of $767,309.77 for the 1987-91 audit
period. An appeal of the Denand Letter to the DO A fol | oned.

In response to appellant's appeal of the Denand Letter, the DOA in
her June 16, 1998, decision (Decision), addressed each of appellant's
contentions. In response to appellant's claimthat the MM cal cul ation of
na or portion prices was contrary to the applicable regulations, the DOA
determined that MM using the best data avail abl e, had aggregated and
anal yzed a statistically significant nunber of sales and derived an estinate
of najor portion val ue that, under the principles of statistical analysis,
is considered to be highly accurate. (Decision at 5.) She further
concl uded, based on her reviewof the database, the available sales, the
net hodol ogy used by MM and considering the inherent limtations relating
tothe availability of data, that MM "has substantially conplied wth the
requirenents of the regulations, keeping in mnd that the regul ati ons were
intended to be flexible so that they could be applied to a variety of
circunstances." (Decision at 56.)

The DO A next addressed appel lant's assertion that in performng the
naj or portion analysis, M failed to distingui sh between arms-Iength and
nonarms-length contracts as required by 30 CF. R 88 206. 152(a) (3) (i),
206.153(a)(i). The DA A explained that the M6 Royal ty Managenent Program
(RVP) acknow edged that the database it used to determine na or portion does
not distingui sh between arms-1ength and nonarms-1ength contracts.

However, she determined, as had the RMP, that appellant would in no way be
prej udi ced by the inclusion of nonarms-length contracts in the analysis, as
the intent of the regulation was to ensure that the na or portion

cal cul ation woul d not be unreasonabl y bi ased dowwmard as the result of

possi bly | ow nonarms-length prices. She stated:

The regul ation was not intended to prevent the perfornance of a
naj or portion calculationin situations where there are a large
nunber of sales and there is no way to separate the data for
non-arms-length sales fromthe data for arms-length sales. To
the extent that the regul atory provision specifying the use of
arms-length prices inthe naor portion calculationis
inconsistent wth carrying out the intent of the | ease term
then the | ease termgoverns. See 30 R 206. 150(b) (1988).

(Decision at 6.)
The DO A addressed directly appel lant's contention that M8

cal cul ations were based solely on sales reported for Southern Ue tribal and
allotted lands and not fromthe entire gas field in which Sout hern
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Ue Indian |l eases are | ocated. Appellant contends that inclusion of the
entire gas field is required. In her decision, the DOAstated that for
purposes of the n@j or portion analysis, the M& defined the "field' as the
five fields wthin the Reservation boundary of the Southern Ue I ndian
Reservation, as had the lorado Al and Gas Gonservati on Gonmassi on, and
MVB sinply used the Sate designations. (Decision at 7.) This designation
was consi stent, she asserted, wth the | anguage in the "Preanbl e to Revi sion
of Gas Foyalty Val uation Regul ations” at 53 Fed. Reg. 1230, 1238 (Jan. 15,
1988), which provides: "For royalty conputati on purposes, the definition of
"area nust remain flexible so that it nay be applied to diverse situations.
The size of an area nay vary wth each specific royalty val uation
determnation for gas." 1d. She stated that the MM definition of the
field/area in the instant case was fully consistent wth that policy. 1d.

In response to appellant's claimthat the na or portion analysis did
not use like-quality (legal, chemmcal and physical characteristics) |ease
products inits calculations, the DOA found otherwse. Responding to
appel lant's claimthat the | egal characteristics of products anal yzed was
fl awed because the Auditing and H nancial System(AFS database failed to
identify sales of gas that qualified for certain Natural Gas Policy Act
(N3PA regul ated price categories and excl ude these sales wth different
legal qualities, the DOAfound that the najor portion prices that MG
cal cul ated closel y approxi nated the spot narket prices for the area, and
that there was no evidence that NG3PA-regul ated prices naterially af fected
the outcone of its calculations. (Decisionat 8 citing Myor Fortion
Analysis at 5.) The DDA stated that MM had advi sed Burlington that it
coul d use the naxi numlaw ul price (MP) for royalty val uation purposes in
lieu of the n@or portion price in those i nstances where it coul d show t hat
it didreceive the MP for producti on fromthe subject |ease during any
sales nonth. 1d. Because appellant had provided no informationinits
appeal to the Deputy Gormassi oner of the existence of sales inthe field
that invol ved MP, she found appel | ant had provi ded no evi dence show ng
error. ld.

Smlarly, wth regard to appellant's claimthat MV cal cul ati ons
ignore the like quality requirenent concerning physi cal and chemcal
characteristics, the DOAfound otherwse. She explained that the two nain
variabl es in the physical and chemical nakeup of the gas produced fromthe
various fornations in the field were carbon dioxide content and British
thermal unit (Btu) content, but that both were accounted for in the na or
portion price. She determined that since the cost of renovi ng carbon
di oxi de fromthe gas streamis not an al |l owabl e deduction fromroyal ty
value, it does not affect royalty value and is not pertinent to the
discussion. 1d. Wth respect to Bu content, the DOAfound that RWP
adjusts for Bu content by using a ¥ M u na or portion price. 1d.

In adj udicating appel lant's claimthat in addressing differences in

Bu content, MMB based its cal cul ati ons on assunptions rather than reliable
data, the DOAfound that for those sal es where an assuned gas
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qual ity was used (when the reported quality of gas was outside the range of
700 B u/cubic foot to 1,550 Bu/ cubic foot) did not have a naterial effect
on the calculated na@ or portion prices. (Decisionat 9.) The DA
determined that the reasonabl eness of the MM cal cul ations was shown by the
correl ation between the published spot prices, a reasonable indi cator of the
natural gas narket, and the estinated nedi an val ues (na& or portion prices).
Id. She found that the estinated nedi an val ues and spot prices foll oned the
sane pricing trends during the audit period, the spot narket prices bei ng
consistently higher in 1988, 1989, and 1990, and al nost identical in 1987
and 1991. |d.

Appel | ant al so chal lenged the MMB fail ure to distingui sh bet ween
processed and unprocessed gas inits n@ or portion analysis. The RW
calculated a single nonthly naj or portion price for both resi due (processed)
gas and unprocessed gas. The DA A found that coni ning both did not
naterial ly affect that anal ysis because:

1. There was relatively little residue gas reported for
the Southern Ue | eases; and

2. Dfferences in physical characteristics between
resi due and unprocessed gas were accounted for by RWP s
calculation of a % MM u estinated nedi an val ue.

(Decision at 10.) Mreover, she found that the appel | ant had neit her

al l eged nor shown that any of its gas was processed (and therefore had a
lower Bu content) and/or that it was, or coul d have been, prej udiced
thereby. (Decision at 10.)

Appel lant had al so alleged that it coul d not understand how MV&
accounted for transportation and processing costs, if at all. The DJA set
out the nethodol ogy used by the RMP in her decision, and stated that
appel lant had been advised by MG in the audit Issue Letter of June 10,
1993, that the al | onance woul d be cal cul ated as fol | ows:

Wiere the contract price received by the Appel | ant was reduced
by a transportation factor and royalties were reported net of
those costs on FormM& 2014, the Appel lant nay provide a
schedul e of the transportation factors and Mb w il adjust the
inputed price and royalty liability schedul es accordingly.

(Decision at 10.) The DOA noted in her decision that although appel | ant

had been asked to provide data fromarms-length contracts related to the
transportation factor during the audit period, the appellant had not

provi ded MME wth docunentation on any | eases or sales nonths that contain
transportation factors. (Decision at 11.)

In response to appellant's contention that the price data reported on

FormM& 2014' s and used by MG to determine royalty was not reflective of
actual prices offered or paid for gas inthe field, the DJA found that
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the factors included, to which appel | ant objected--dual accounting, gas
contract settlenent proceeds, settlenent of royalty disputes, and use by
producers of the na or portion price--had not been shown by appel lant to
have nade the prices used in the na or portion anal ysis higher than the
prices actually paid for the gas. 1d. Indeed, she stated, several factors
tended to nitigate any negative consequences that conceivably coul d have
resul ted frominclusion of these el enents. She found:

Wth respect to | unp sumproceeds, standard MVE practice
istoreport the settlenent as a | unp sumpaynent on a singl e
line attributable to 0.01 nef of production. This woul d nake
its effect too snall to naterially change the out cone, and
i ndeed the Appel l ant has provi ded no evidence that such paynents
actually did affect the result. Furthernore, nany settl enent
paynents result fromunder reporting of val ue, in which case the
settl enent paynent shoul d be included in the val ue reported on
For mM& 2014 and shoul d be used in the na or portion anal ysis.

Wth respect to gas contract settlenent proceeds, the
Appel | ant agai n has provi ded no evidence that these were
included or that they affected the result. In any case, M6 has
nai ntai ned that contract settlenent paynents are part of the
| essee' s gross proceeds and, in effect, represent part of the
price received by the | essee for the gas. Thus, these arguably
shoul d be included in the na@ or portion cal culation. Hwever,
given that the prices reported on the FormM& 2014 cl osel y
track spot prices inthe area [reference above], it is unlikely
that any such proceeds that nay have been included naterially
affected the resul t.

Wth regard to n@ or portion pricing, there i s no evi dence
that any lessee in the area perforned a naj or portion anal ysis
or paidroyalties based on n@ or portion prior to the issuance
by MM of the current orders. As for dual accounting, again the
Appel | ant provi ded no evi dence to indicate that any | essees, as
aresult of performng dual accounting, reported hi gher val ues
on FormM& 2014 than they woul d have reported based on the
price they received for their gas, nuch | ess that any such
reporting had a naterial affect on the result. As stated above,
the fact that the prices reported on FormM& 2014 cl osel y track
spot prices indicates that there was no such effect.

(Decision at 11-12.)
The DO A addressed directly appel lant's clamthat it was not provided
sufficient infornati on to be abl e to understand the underlying rational e for

ME order denanding additional royalty or to be able to verify the accuracy
and correctness of MMB assunptions. She detern ned
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that appel | ant had been provided the rel evant My or Portion Anal ysis Report,
all relevant correspondence between the parties on n@j or portion anal ysis,
the dBASE |V conputer programthat identified the estinated nedi an val ues
(naj or portion prices), the dBASE |V conputer programthat processed and
renoved adj ustnents fromthe AFS database, and the dBAE IV file structure
for the files provided on eight attached diskettes that contai ned the
detailed AS data. (Decision at 12-13.) She determined, after review that
the infornation and data provided were sufficient to fairly and adequat el y
apprise appel lant of the basis for the claam (Decision at 13.)

The DO A further determned that appellant's claimthat the na or
portion analysis of the Southern Uie leases is arbitrary and capri ci ous,
because it is "unlawully retroactive" and constitutes "a new and revi sed
position,™ which is not supported by the facts. She found that the
requi renent that the Secretary consi der the highest price offered or paid
for the mority of like-quality gas produced or sold fromthe sane field or
area when val uing | ease production for royalty purposes is enodied in the
terns of the | eases thensel ves. (Decision at 13-14.) Wth respect to
appel lant' s possible statute of limtations defense (reserved in a footnote
inappellant's Satemnent of Reasons (SAR), the DO A held that because the
purpose of the appeal was to determine the validity of an MG order that
concerns the underlying obligation for royalty, "the alleged applicability
of astatute of limtations does not [imt admnistrative proceedings wthin
the Departnent of the Interior.” (Decision at 14.) She stated that since
this proceeding is an admnistrative appeal, not a court action, the
statutory bar is inapplicable. 1d., citing BP Petroleum Inc., 124 IBLA
185 (1992); Anadarko PetroleumGrp., 122 1BA 141 (1992).

Wth respect to appellant's defenses of | aches and estoppel (al so
reserved by appellant inits SR, the DOAstated that it is well
established that the authority of the Lhited Sates to enforce a public
right or protect a public interest is not vitiated or lost by the neglect of
its officers or the delay in their perfornance of duty. (Decision at 14,
citing Ayson A Alison, 72 IBLA 333 (1983); Wdrren L. Jacobs, 71 | BLA 385
(1983).) e determned that del ays are reasonabl e in viewof the burden
upon MMB to performthis audit function for the nany | eases it nust nanage.
Id. She found that royalty paynents are always subject to later audit. 1d.

In addressing appel lant' s contention that the assessnent of late
paynent interest is contrary to | aw because | ate paynent was caused by MV§
the DOA held that under the Federal Ol and Gas Royalty Managenent Act, 30
USC § 1721 (1994), and the regulations at 39 CF R 8§ 218.54 and
218.150, MMB has the responsibility to nake such an assessnent in connection
wth nonies due the Lhited Sates fromactivities covered by the
regulations. (Decision at 15, citing Sun Exploration and Poducti on .,
104 1BLA 178 (1988).) She determined that the | ate paynent interest
referred to by appellant is sinply a reinbursenent to the | essor of the tine
value of funds not paid onatinely basis. 1d., citing Gties Service Ol
and Gas Qrp., 104 IBLA 291, 295 (1989).
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Appel | ant had contended wth regard to certain of the | eases that it
was not the | essee and therefore not liable for royalties. M determned
inits February 20, 1996, order that of the 20 Ue | eases consi dered,
appel lant was the lessee in 11 and the hol der of the operating rights in 7
others. The DOAfound that Burlington had responsibility for additional
royalty paynents for the 18 leases for which it either had operating rights
or was the | essee, as determned by the RWP. (Decision at 16, citing 30
USC § 187 (1994); 43 CF R § 3106.7-2 (199); 43 CF.R § 3162. 1(a)
(1996).)

Inits 1998 Satenent of Reasons (1998 SR for appeal of the Deputy
Gonma ssi oner' s deci sion, Burlington urges that the DJ A deci si on nust be
reversed because the M "naj or portion' calculations violate MM own
regulations. Qting the pre-1988 regul ati ons and the 1988 regul ati ons,
appel lant states that a n@ or portion price nay only be determned "if data
are available to conpute a naj or portion,” and then cal cul ations shal |l be
nade using "like quality gas sold under arms-length contracts fromthe sane
field for each nonth.” (1998 SIRat 3.) daimng that the data was not
available for the n@ or portion cal cul ations, appellant further argues that
the data used contai ned nonarms-1ength sal es even though the 1988
regul ations require that only arms-length sal es be used in the ng or
portion calculation. (1998 SIRat 4.) Mreover, appellant states, the
requirenent that only like quality | ease products be used to calcul ate the
naj or portion price was violated as the |l egal characteristics of the gas
were not considered in that N3°A categories of gas were not taken into
account inthe analysis. 1d.

Additional |y, appellant clains, prices increased by dual accounting
and included wthin the data used do not reflect a price actually paid or
offered for gas and thus under the regul ati ons cannot be included in a na or
portion calculation. (1998 SIRat 7, citing 30 CF R 8§ 206. 103 (1987),
206. 152, 206.153 (1991).) HEually significant, appel | ant argues, settlenent
proceeds, which nay or nay not be royalty beari ng when recei ved by
Burlington, nay relate to periods prior tothe audit period and thus are not
appropriately included wthin the na or portion cal culation, and, even if
they relate to the audit period, nay or nay not relate to a price paid or
offered for gas during that period. 1d. Appellant clains that M&
assertion that settlenent paynents woul d have little effect on the MG
cal cul ati ons because | unp sumsettlenent paynents are generally reported on
asingleline attributable to 0.01 nef of production is plainly incorrect,
and that the inclusion of a high reported val ue for a correspond ng
mnuscul e vol une woul d dranatically skewthe estinated naj or portion price

upvard. 1d.

Wth regard to the requirenent that sales of like quality gas be
calculated in the na or portion analysis, appellant states that MVE
contention in the My or Portion Anal ysis Report that "production wthin the
reservation boundary is fairly honogeneous” is not true. 1d., citing Myjor
Portion Analysis Report at 2. Appel lant asserts that production from
Southern We lands i ncl udes production fromnul tipl e conventi onal
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fornations (Dakota, Mesa \erde, Actured Qiffs), as well as fromthe
Fuitland Ga Fornation, where the coalbed gas is radically different. 1d.
Appel | ant argues that the DO A determnation that differences in carbon
dioxide content is irrel evant because renoval is not an al | onabl e deducti on
iswthout basis, as M has failed to anal yze whether renoval is required
to place the gas in narketabl e condition or is a deductible transportation
or processing cost. (1998 SIRat 8.) Further, appellant naintains, M\&
calculations cannot be said to identify "n@jority price" for a "certain
geographi cal area’ as required because MME use of 2014 data excl usi vel y
does not distingui sh between gas sold at the well in the | ocal narket and
gas sold at the city gate in Los Angeles. 1d.

Appel l ant urges that the decision also fails to accord Burlington
credit for transportation al |l onances in the naor portion price deternined.
dting 53 Fed. Reg. 1246 (Jan. 15, 1988) for the MME position that
"transportation al | onances general |y are appropriate for nost Indian
| eases, " appellant states that nowhere does MG justify its disregard of
these allowances inits naor portion analysis. |d. Mreover, appellant
argues, MM claimthat the cal culated na or portion prices "are reasonabl "
isirrelevant tothe validity of these prices due to MB failure to conply
wth applicable regulations. (1998 SIRat 89.) Burlington urges that the
fact that the naj or portion prices "closely approxi nate the spot nar ket
prices for the area’ is irrelevant to prices at the lease, relevant here, as
the spot narket prices are for sales at the nainline interconnect,
downstreamfromthe | eases. Appellant clains the My or Portion Analysis
Report does not indicate that it nade adjustnents to the spot narket prices
tocalcuate arelevant well head price. (1998 SIRat 9.)

Appel | ant argues that the DOA decision erred in finding that were
the regulations and the intent of the lease terns differ wth regard to use
of only aarms-length sales is calculating n® or portion prices, the | ease
terns govern and al | ow consi derati on of both arms-length and nonar ms-
length sales to be calculated. 1d. Appellant states that the provisions of
each do not differ, although the lease is general and the regul ati ons
specific, and MBis required to use only arms-length transacti ons required
by the regulations inits calculations. (1998 SIRat 10.)

Wth regard to the 1996 Denand Letter, appellant argues that the DO A
erred in approving it because it is contrary to lawin hol ding Burlington
liable for the royalty obligations of other producers who are al so worki ng
interest owners of the leases. 1d., citing Msa (perating Linmted
Partnership, 125 IBLA 28 (1992), nodified in part, 128 IBA 174 (1994);
Phillips Petroleum@. and Phillips 66, 121 IBLA 278 (1991). Burlington
also clains that the Denand Letter is unlawully retroactive. Appel | ant
states that MG viol ated the requirenent that a naj or portion cal cul ation
wll not be perforned if adequate data is not available or if it is
inpractical todo so. 1d., citing 30 CFR 8§ 206.152(a)(1) (1991). That
is precisely the case here, appellant clains, because Burlington is being
required to pay additional royalties in 1996 based on "approxi nat e"
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cal cul ations of na or portion going back to 1984 but not nade until 1993.
Id. Appellant urges that Sun Expl oration and Production @., 112 | BLA 373
(1990), is on point, and that MV shoul d be precl uded froma cl ai magai nst
Burlington based, not on retroactive application of the regul ations, but on
retroactive application of admtted "departures” fromthe regul ati ons.
(1998 SR at 11-12.)

Further, appellant clains, the Denand Letter and its approval are
deficient for other reasons. S nce the denand for additional paynent is
certainly not the fault of Burlington, assessnent of interest on the late
paynent is not authorized. Qting 49 Fed. Reg. 37336, 37340 (Sept. 21,
1984), appellant clains that interest shoul d be wai ved for an additi onal
paynent "that was not cal culated by the MB until nine years after the fact
based on data excl usively wthin the possession of the M and using a
net hodol ogy that the MM admits departs fromthe regulations.” (1998 SR at
13.) Hnally, Burlington argues, the MM has failed, wthout articul ating
an adequate basis, to give effect to reversal entries identified by
appel lant inits Mrch 18, 1996, letter to MB 1d., citing Feld Report at
5.

Inits Answer, MM states that it calculated na or portion prices wth
respect to the Southern Ue leases in this case pursuant to the regul ations,
just as it has for all Tribes holding gas or oil |eases when practicabl e.
Respondent claing that, contrary to appellant's assertion, the M naj or
portion calculation for the Southern UWe Reservation did conply wth 30
CFR 88 206.152(a)(3)(i) and 206.153(a)(3)(i) (1991). (Answer at 3.)
Respondent notes that the terns of the Southern Ue tribal |eases specify:

"Val ue" for the purposes hereof may, in the discretion of the
Secretary, be calculated on the basis of the highest price paid
or offered (whether calculated on the basis of short or actual
volune) at the tine of production for the najor portion of the
ol of the sane gravity, and gas, and/or natural gasoline,
and/or all other hydrocarbon substances produced and sol d from
the field where the | ease | ands are situat ed.

Id., citing 25 CER 8§ 211.13 (1995). In neeting the Secretary's trust
responsi bility, respondent states, MV used the nedi an val ue nethod to
establ i sh a reasonabl e val ue for royalty purposes. (Answer at 4.)
Respondent explains that after reviewng all avail abl e dat abases, MV& found
that no usabl e dat abases exi sted that contai ned 100 percent of the gas sal es
for the Indian, Sate and fee |l eases, nor did any avail abl e dat abases
contain reliable infornati on regardi ng N3°A categories of wells or whet her
sales were arms length or nonarms length on the Reservation. Based on its
research, respondent clains, MM determined its AFS database, which contains
infornation regarding the quality of gas (Bu content) and nonthly royalty
reports, was the best availabl e database to cal culate nonthly na or portion
val ues for leases on the Southern Ue Reservation. 1d.
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I n addressi ng appel lant' s contention that the necessary data was not
avai |l able for the required naj or portion cal culations and that the
calculations that were nade did not involve sales of like-quality gas or
include only arms-length sal es, respondent states that the "estinated
calculations” that were nade conply wth the regul ations. (Answer at 4-5.)

In evaluating the data that was avail abl e, respondent argues, M6 used
a vol une-wei ght ed nean that took into account the vol unes of gas at each
sales price. (Aswer at 5.) Respondent states that MVE was abl e thereby to
obtain statistically significant neasures of the central |ocation of price.
Id. By using sanpl e sizes in the hundreds of thousands of prices,
respondent clains, "MV was able to establish an interval estinate and to
determine the probability of a true popul ation paraneter falling wthin the
interval estinate, i.e., the probability that the interval contains the
popul ation nean.” 1d. Then, M clains, by calculating intervals for each
nont hl y wei ghted average nedi an val ue, it was able to establish a 99 percent
confidence | evel that the sanple na or portion val ue represents the
popul ation naj or portion value wthin plus or ninus $0. 006/ MBtu (mllion
Bus). (Answer at 6.)

Respondent urges that the regul ations do not restrict na or portion
calculations to those perforned only when the necessary data fromthe sane
fieldis available. MM clains that it can al so obtai n a reasonabl e sanpl e
fromthe area to performthe calculations, and that in this case, it did
just that in determning na or portion prices for the Southern Ues as part
of its fiduciary responsibility tothe Tribe. 1d. Respondent asserts that
the naj or portion net hodol ogy enpl oyed is a wel | -reasoned anal ysi s using the
best available data. (Answer at 7.)

Respondent next addresses appel lant's contention that MV di d not
consider all like-quality gas in the naor portion calculation, as required,
because NFPA (regul ated) categories of natural gas were not differentiated
inthe Mjor Portion Analysis Report. This occurred despite the fact that
regul ated gas is included i n one such category created by the N3?A which
also created the MP for alnost all categories of gas, including regul ated
gas. Appellant's concern relates to the fact that under 30 CF R 88
206. 152(¢) (3) (d) (1) and 206. 153(c)(3)(d) (1), if the MPis less than the
val ue determned by naj or portion cal culation, the M& shall accept the MP
as the value, even if the MP is higher than the actual sales price wthin a
category. Respondent answers that the inclusion of all available sales data
inthe ngor portion calculation has the effect of establishing nedi an
val ues for higher-priced categories under the N3PA at |evel s equal to or
| ess than those whi ch woul d have been established utilizing only the sal es
of a particular category of gas fromthat field. 1d. According to
respondent, use of the AFS database al | oned MMB to determine the hi ghest
price paid or offered while, at the sane tine, limting the royalty val ue at
the MP for any particular N3?A category of gas, thereby limting the i npact
on the lessee. (Answer at 8.)
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In response to appellant's claimthat the gas considered by M&
includes a wde variance of Btu content, whereas the Bu content of
appel lant' s gas is consistently bel ow 1,000 Bus/cf, respondent states that
appel lant has not shown that MMB assunptions regarding Btu quality
naterially affected the estinated nedi an val ue or prej udi ced the appel | ant
inany wvay. Id. MM explains that all the prices are calculated on a
dollar per Bu basis, then adjusted to an average of 1,000,000 Bius. Uhder
this adjustnent, M clains, all gas is placed on a level playing field and
this ensures M calculations are for like-quality gas. 1d.

Wth respect to appellant's contention that MV failed to
differentiate between unprocessed and processed gas (wWwth | esser Bu
content), respondent states that differences in physical characteristics
bet ween resi due and unprocessed gas were accounted for by MM cal cul ation
of a ¥ MBu estinated nedian value. (Answer at 9.) Wth regard to
appel lant's claimthat MVE fail ed to deternmine whether renoval of carbon
dioxide was required to place the gas in a narketabl e condi ti on, respondent
asserts that generally, processing costs are a deduction fromthe val ue of
the natural gas liquids (NA's) that are extracted by processing, but that
MG did not performany najor portion analysis on N&'s. 1d. Mre
significantly, M\& states, the cost of renoving carbon dioxide is not an
al | onabl e deduction fromthe val ue of gas and Burlington woul d have to
increase the royalties it pays to the extent that carbon dioxide treating
costs are deducted fromthe contract price. (Answer at 10.)

In answer to appellant's claimthat MMBviolated 30 CF R 8§
206.152(a) (3) (ii1) and 206.153(a)(3)(ii), by includi ng nonarms-Iength
contracts inits calculation of na or portion price, and that this resulted
inhigher reported royalty prices, respondent clains that appellant has
provi ded no docunentation to showthat the data used by MV contai ned
nonar ms-length contract prices. Mreover, respondent clains, the DOA
determined that the inclusion of nonarms-1length contracts woul d skewt he
val ues down, resulting in alower portion price for appellant. 1d., citing
Cecision at 6.

Appel lant had urged that MM erred in limting the subject area of the
naj or portion analysis to the Southern Ue Reservation and not the entire
field Respondent states, as noted by the DOA in her decision, that the
purpose of the M cal culation was to arrive at a n@ or portion val ue for
all gas | eases on the Reservation, so MBincluded all five fields on the
Reservation inthe area it examned. Qonsidering the purpose of the
analysis, MM clains, inclusion of the five fields to forman easily
definable area is a reasonabl e exercise of its discretion. (Answer at 12,
citing 53 Fed. Reg. 1230, 1238 (Jan. 15, 1988).)

In response to appellant's contention that the data used by MVE was
not reflective of actual prices, respondent clains that appell ant has
of fered no specific evidence in support of this allegation, and noreover,
that "the factors specul ated upon by Appel lant are highly unlikely to have
affected the calculations.” 1d. Respondent notes that |unp sum paynents
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are reported on asingle line of the FormM& 2014 attributable to only 0.01
ncf of production and woul d therefore not naterially affect the na or
portion cal culation. Respondent further states that contract settlenent
paynents woul d be part of |essee's gross proceeds, in any event, and thus
represent part of the price received by the | essee for the gas and woul d be
properly included in the calculations. (Answer at 13.) Smlarly, M\B
states, dual accounting is a calculation required under the regul ati ons and
lease terns and is therefore appropriate to be "used in deternmining the

val ue of production for royalty purposes.” 1d., quoting 30 CF.R 88

206. 152(a) (3) (i) and 206.153(a)(3)(i) (1991). Hnally, respondent argues,
there is no evidence that any | essee operating on the Reservation perforned
a naj or portion accounting on their own during the subject period. Id.

In answer to appel lant’'s assertion that the na or portion analysis did
not differentiate between sales wth different pricing on the | ease and at
the city gate in Los Angel es, respondent expl ai ned that only BLMcan approve
the points of royalty settlenent for | eases on the Reservation, and no
approval has been given for settlenent at the city gate. (Answer at 14.)

Respondi ng to appel lant' s assertion that al |l onances were not nade for
transportation costs in the na or portion recal cul ation, M6 states that
where the contract price was reduced by a transportati on factor and
royalties were reported net of those costs, appellant coul d provide a
schedul e of transportation factors and MVME woul d adj ust accordi ngly.

(Answer at 14, citing Mb Held Report at 9-10.) MVB notes that appel | ant
has not provided it wth docunentati on on any | eases or sales nonths wth
transportation factors, nor has it alleged the exi stence of any such factors
inthis appeal. 1d.

In answer to appel lant's contention that MM reliance on spot nar ket
prices at the interconnect, versus wellhead prices paid to appellant, were
i naccur at e because they woul d refl ect higher prices, respondent observed
that published spot prices published by H Paso Natural Gas for sales in the
San Juan Basin are one of the best indicators of prevailing narket value in
the area. Respondent states that a conparison of the spot prices and the
naj or portion prices tended to reinforce the reasonabl eness of MVE
calculations. (Answer at 15.)

Appel | ant has contended that the naj or portion anal ysis process is
based upon uncertai nties and i naccuracies. In response thereto, MG cl ai ns
that naj or portion calculations are, by necessity, estinates of the actual
nar ket val ues, but, when checked agai nst those val ues, are reasonabl e.
(Answer at 16.) Mreover, ME clains, all |essees are provided full
opportunity to check and correct its calculation. Id. Inthat regard,
respondent clains, as aresult of reversal entries overl ooked by M but
poi nted out by appel lant, "MVB recal cul ated the naj or portion due on the
subj ect | eases to take account of corrections noted by Appel lant." (Answer
at 15.)
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Respondent answers directly appellant's allegation that MM current
calculation of najor portion val ues "using i nadequat e data’ constitutes a
change in interpretation of its regulations that cannot be applied
retroactively. (Answer at 17.) M states that this was not a new or
different interpretation of an existing regulation, as in Sun Expl oration
and Production ., supra, but represents "MMB assunption of the
responsibility for perforning na or portion cal culations as specified in the
regulations.” (Answer at 18.)

Fnally, inresponse to appellant's charge that interest should not be
charged for underpaynents resulting fromthe failure to performcal cul ati ons
based upon i nfornation excl usively wthin MB& control, and that the claim
and the interest thereon are barred by the statute of limtations,
respondent states once again that "MVB has the authority to enforce a public
right or protect a public interest, wiichis not lost by acqui escence of its
officers or by their |aches, neglect of duty, failure to act, or delays in
perfornance of their duties." (Answer at 18, citing Qav Mning @., 62
| BLA 166, 168 (1982).)

[1] Asaninitia nmatter, we reviewthe history of cal culating
royalty based on najor portion analysis. 1/ In a Decenber 1991 settl enent
agreenent in Kauley v. Lujan, No. 84-3306T (WD kla. 1991), MM agreed to
determne natural gas val ues on I ndian | ands based on the hi ghest price
offered at the tine of production in arms-length transactions for the na or
portion of gas produced fromthe sane field for royal ty nanagenent purposes.
MV indicates that it has since applied the sane coomtnent to all Tribes,
when practicabl e, performng na or portion analysis for all ol and gas
leases in an attenpt to get the highest royalty for Indian oil and gas as
required by the Federal Governnent's trust responsibility. See Seminole
Nation v. Lhited Sates, 316 US 286, 297 (1942).

The regulations at 30 CF R 88 206.152(a)(3) (i) (unprocessed gas) and
206. 153(a) (3) (i) (processed gas) (1991) contain identical |anguage:

For any Indian | eases which provide that the Secretary nay

consi der the highest price paid or offered for a na or portion
of production (n@ or portion) in determning val ue of production
for royalty purposes, if data are available to conpute a na or
portion, MEwII, where practicabl e, conpare the val ue
deternmined i n accordance wth this section wth the na or
portion. The value to be used in determning the val ue of
production for royalty purposes shall be the higher of these two
val ues.

1/ 1BA98-476 represents the first direct chall enge before the Board to
MVB naj or portion anal ysis process.
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"My or portion' is definedin 30 CER 88 206.152(a)(3)(ii) (1991) as
fol | ons:

For purposes of this paragraph, na or portion neans the hi ghest
price offered at the tine of production for the na or portion of
gas production fromthe sane field. The najor portion wll be
calculated using like-quality gas sold under armis-length
contracts fromthe sane field (or, if necessary to obtain a
reasonabl e sanpl e, fromthe sane area) for each nonth. [2/]

The record reflects that, in determning the n@ or portion price, M6
used a vol une-wei ghted nean that took into account the vol unes of gas at
each sales price. By establishing the nedian (the value falling in the
mddl e when the data itens are arranged i n ascendi ng order) and the node
(the gas price that occurs wth the greatest frequency), M clai ns to have
been able to obtain statistically significant neasures of the central
location of price. (Decision at 4.)

The record reflects that MMB next neasured the dispersion of the
prices, i.e., their spread or variability. By neasuring di spersion, M&
claing, it was able to derive what statisticians refer to as the "standard
error of the nean or nedian,” i.e., the standard deviation for the
distribution of the sanpl e neans or nedians. M observed that a
distribution of sanple neans or nedians that is |ess spread out (snall
standard error) is a better estinator of the popul ation nean or nedi an than
adistribution of sanple neans or nedians that is wdely dispersed and has a
|arger standard error. 1d.

ME clains that by using a large sanple size, it was able to establish
aninterval estinate and to determne the probability of a true popul ation
paraneter falling wthinthe interval estinate, i.e., the probability that
the interval contains the popul ation nean. By calculating intervals for
each nont hly wei ght ed average nedi an val ue, MVE asserts that it was able to
establ i sh a high confidence | evel that the sanpl e na& or portion val ue
represents the popul ati on na or portion val ue.

W are satisfied that the statistical nethodol ogy used, a standard
process used to determine a statistically significant neasure of the central
location of a group of val ues, was capable of finding the central |ocation
of value for the popul ation exammned. Ve note that appel lant |ikew se did
not chal lenge MM nethodol ogy, per se. Qur concern relates to the
popul ation of sales prices examned. In the present case, M6 states inits
decisionthat it did not separate nonarms-|length transactions and prices
fromprices obtained in arms-length transactions in the popul ation
considered, despite the requirenent inits ow regul ations that

2/ 1987 and 1988 naj or portion prices were cal cul ated based on the
regulations in effect at that tine, 30 CF R § 206.103 (1986), whi ch had
substantially the sane requirenents for the na or portion anal ysis.
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only arms-length transaction prices shall be considered in the naj or
portion analysis. MV clains that the database sel ected (AFS for
calculation of n@jor portion prices did not include this infornation.
However, the AFS included the | argest nuner of sales, nonthly sal es reports
fromproducers, and nost nearly net the infornation requirenents for the
naj or portion analysis in certain other respects.

Fomthe data presented in the record in this case, we are unable to
discern, or even estinate or guess, what percentage of the nunber of sal es,
and their val ues, what range of Biu val ues, and what vol une were nonar ms-
length transactions. Wile MM would blandly assert that this would work to
appel l ant' s advantage, appel | ant argues ot herw se and the Board can
vi sual i ze those circunstances where nonarms | ength transaction prices are
set between affiliates at artificial levels, up, as well as down, for tax
and profit-indexing purposes. |If there are a significant nunber of sales at
| esser value and the n@j or portion is skewed dowward, the MMB cal cul ation
of naor portion prices defeats the interests of the Southern Ue Tribe, an
interest MBis lanfully obligated to properly represent in a fiduciary
capacity. If inclusion of the nonarms-length sales has resulted in a
hi gher naj or portion price, as appel lant alleges, there is no way to
determne fromMB cal cul ations how nuch in excess of the naj or portion
price for arms-length transactions authorized by the M regul ation the
Denand Letter anount represents. As sal es by other working interest
operators were included in the sal es nade the | eases on the Reservati on,
appel lant woul d certainly not be in aposition, itself, tocalculate al the
nonarms-length transactions that occurred between 1987-1991, as inplied by
M& Nor does the record reflect whether these other producers have
differentiated nonarms-length sales for M reporting purposes during this
tine period.

Mre inportantly, the royalty reporting systemfor Federal oil and gas
leases on Indian lands is one control | ed conpl etely by M& During the
audit periodin question, Burlington paid all royalties based on actual
sales prices. Thereis noindication wthin the record that appellant
failedinany way to neet the royalty denands of MMB during that tine
period. The regulations establishing the criteria for najor portion
analysis were MMB regul ations. The infornation reflected on the M Form
2014' s was that requested by MM and coul d have been enhanced at MM w i |
toinclude alist of nonarms-length transactions and sal es fromregul at ed
vwells (N3PAsales). MM did not do so, and there is noindicationthat it
i's doing so now

The n@j or portion anal ysis systemwas first proposed in 1984, although
it appears that data to inplenent the systemof na or portion pricing was
only anal yzed after the Decenber 1991 settlenent agreenent in Kauley v.

Lujan, supra. It isinportant to note that na or portion analysis is
required only if arms-length sales datais available and if these
calculations are practicable. See 30 CF R 88 206. 152(a) (3)(i),
206.152(a) (3)(ii) (1991). The required sal es infornati on was not
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availabl e nor was the cal culation of a nedian price for a popul ati on
including only arms-length transacti ons using the AFS database i n the case
of appellant's sales for the 1987-1991 tine frane. V& find that MM use of
nonarms-length sales data required by 30 CF. R § 206.152(a)(3) to be
inconsi stent wth the plain | anguage of the regul ation.

M position that a n@ or portion price can be established wthout an
adequat e database is out of place in the regul atory schene described above
and woul d negate the very protection for producers and Tribes that the
Departnent intended. Moreover, MMB interpretation effectively takes anay
by decision that which it has granted by regul ation. Nevertheless, if other
exi sting MVB dat abases wth the necessary infornati on can be nerged wth the
AFS dat abase to neet the regulatory requirenents MG has established, MG is
not precluded fromrecal culating the najor portion price correctly. Ve do
not find it necessary to reach the other contentions of appellant inthis
case.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 433 CF R 8 4.1, the June 16,
1998, decision of the Acting Deputy Gonmaissi oner of Indian Afairsis
reversed as to the assessnent of additional royalty and interest as set
forth in the 1996 Denand Letter.

Janes P. Terry
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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